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ENFORCEMENT AGENCIES AND CORPORATE LIABILITY

Government agencies
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Legislative reforms are signiScantly impacting on government investigations in Australia. 
Below are some key trends.

7tricter sanctions and defence export reform

On 24  March  202,D  the  Australian  government passed the  1efence  Trade  Controls 
Amendment 202,D which introduces three new criminal offences under the 1efence Trade 
Controls Act 20F2. The amendments brings in a more rigorous assessment processD 
especially for sensitive goods and technologies with potential military applications. –or 
instanceD the heightened focus on dual-use technologies 3 that isD those with civilian and 
potential military applications 3 are likely to trigger investigations into the potential misuse 
or unauthorised export of such items. 7imilarlyD businesses in the defence export sector will 
be under scrutiny to ensure they obtain the necessary permits. The number of investigations 
targeting breaches of 1efence Trade Controls Act 20F2 is therefore likely to rise.

Increased focus on corporate accountability for –oreign Bribery

The recent enactment of the Crimes Legislation Amendment (Combatting –oreign Bribery) 
Bill 2028 (Cth) on ' March 202, introduces a signiScant shift. This law establishes a new 
offence for corporate bodies that fail to prevent foreign bribery. This highlights a growing 
emphasis on holding companies accountable for their employeesq actions and implementing 
anti-bribery compliance programmes.

The Attorney-General 1epartmentqs draft guidance on ade/uate procedures for preventing 
foreign bribery provides valuable insights for companies to navigate this evolving landscape.

Expansion of Anti-Money Laundering and Counter-Terrorist –inancing regime

On  2  May  202,D  the  Attorney-General  1epartment announced  the  second  stage  of 
consultation of the Tranche 2 reform to the Anti-Money Laundering and Counter-Terrorist 
–inancing  (AML:CT–)  lawsD  marking  a  signiScant  expansion  of  the  AML regulatory 
framework. This reform proposes designating lawyersD accountantsD trust and company 
service providersD real estate agents and dealers in precious metals as qreporting entitiesq 
under the AML:CT– regime.

This broader scope will re/uire these professions to implement measures to prevent and 
minimise money laundering and terrorist Snancing risks. Government investigations in these 
areas are likely to increase as authorities enforce these obligations.

Public consultation on proposed 7cams Code –ramework
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On 80 November 2028D the Australian Treasury announced that the proposed 7cams Code 
–ramework (framework) was launching a public consultation to seek feedback on the 
framework to strengthen its design and effectiveness. The consultation seeks feedback on 
areas such as•

; proposed obligations for regulated businessesH

; re/uirements to develop and maintain an anti-scam strategyH

; clear dispute resolution pathways for consumersH and

; the role of regulators in monitoring and enforcing the framework.

The primary consideration is whether a reasonable suspicion exists that a contravention of 
the law has occurred. ’oweverD the decision to investigate is highly discretionary and based 
on various factors.

In addition to the Prosecution Policy of the CommonwealthD the Attorney General has created 
the Australian government Investigations 7tandards to enable government agencies to unify 
procedures and ensure /uality investigative practices. These guidelines articulate Australian 
government policy and serve as a foundational standard for accountability and security 
in investigations relating to government programmes and legislation. The best-practice 
investigative planning process set out under these guidelines includes formal consideration 
of the investigationjs ob9ectivesD the ambit of the conduct investigatedD scope and possible 
outcomes.

The main form of penalty imposed on a corporate body is a Sne. As with civil penaltiesD 
speciSc criminal offences have deSned maximum penaltiesD either expressed by a maximum 
number of penalty units that can be imposed or by a monetary Sgure.

The /uantum of the Sne can be signiScant. –or exampleD under the Criminal Code F$$5 (Cth) 
section 40.5AD where if a corporate body is found guilty of the offence of failing to prevent 
foreign bribery of a public oJcialD the maximum Sne that can be imposed is F00D000 penalty 
units (amounting to AW88 million)D three times the value of the beneStD or F0 per cent of the 
annual turnover if the beneSt cannot be determined.

7erious offences canD in certain circumstancesD lead to the company being wound up 
pursuant to section ,6F of the Corporations Act 200F (Cth).  Pecuniary penalties in 
the Corporations Act 200F (Cth) or some serious criminal offences were increased for 
companies. –or criminal offences punishable by F0 years imprisonment or moreD companies 
can face the greater of ,5D000 penalty units (AWF,.'5 million)D three times the beneSt gainedD 
or loss avoided or up to F0 per cent of annual revenue turnover.

7imilarlyD corporate criminal offences can also lead to conSscation proceedings being 
brought by the Australian –ederal Police pursuant to the Proceeds of Crime Act 2002 (Cth).

7tatutory Snes have deSned maximum limitsD either expressed by a maximum number of 
penalty units that can be imposed or by a monetary Sgure. The primary civil penalty imposed 
on a corporate body is a Sne.

In response to the review of the Australian 7ecurity and Investments Commissionjs (A7IC) 
Enforcement Review TaskforceD the Treasury Laws Amendment (7trengthening Corporate 
and –inancial 7ector Penal
ties) Bill 20F' was introduced to and passed by both ’ouses of Parliament on F' –ebruary 
20F$.
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Under the amendments to the Corporations Act 200F (Cth) and the Australian 7ecurities and 
Investment Commission Act 200FD the maximum civil penalty amounts for individuals are 
either 5D000 penalty units (amounting to AWF.65 million)D or three times the Snancial beneSts 
obtainedD or losses avoidedD whichever is the greater.

–or corporationsD the increase to civil penalty amounts is either 50D000 penalty units 
(amounting to AWF6.5 million)D three times the value of beneSts obtained or losses avoidedD 
or F0 per cent of annual turnover in the F2 months preceding the contravening conduct (but 
not more than 2.5 million penalty units (AW'25 million)D whichever is the greater. The value 
of a penalty unit is prescribed and indexed by the Crimes Act F$F, (Cth) on F Vuly 202,.

Other penalties include enforceable undertakings where the company must carry out 
or refrain from certain conduct. These are not available where the penalty imposed is 
dealt with by criminal sanction and are not generally utilised for more serious regulatory 
contraventions.

The Australian government has empowered numerous regulatory bodies to investigate and 
prosecute corporate misconduct. The agenciesj powers and responsibilities derive from the 
establishing legislation of each.

The Australian –ederal Police

The Australian –ederal Police (A–P) is the national law enforcement policing body. It is 
tasked with enforcing Commonwealth criminal lawD including those related to business and 
corporate crime. This includes serious organised crimeD cybercrimeD tax evasionD terrorism 
SnancingD foreign bribery and money laundering.

In relation to the investigation of money laundering and terrorism Snancing offencesD the 
A–P works closely with the Australian Transaction Reports and Analysis Centre (AU7TRAC)D 
Australiajs Snancial intelligence agency.

The Australian 7ecurity and Investments Commission

The Australian 7ecurity and Investments Commission (A7IC) regulates Australiajs corporateD 
market  and Snancial  sectorsD  and assumes the enforcement and regulatory role  of 
maintaining compliance of Snancial service providers including banksD brokers and credit 
unions. –ollowing the release of the Snal report in the Royal Commission into Misconduct 
in the BankingD 7uperannuation and –inancial 7ervices Industry on F –ebruary 20F$D 
A7IC established the OJce of Enforcement to enhance its regulatory and enforcement 
capabilities. This initiative was part of a broader national government investment package 
aimed at strengthening A7ICqs role.

The Australian Competition and Consumer Commission

The  Australian  Competition  and  Consumer  Commission  (ACCC)  is  an  independent 
Commonwealth statutory authority tasked with promoting a healthy market by enforcing 
primarily the Competition and Consumer Act 20F0D promoting competitionD fair trading and 
regulating national infrastructure.
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The ACCCjs enforcement work includes investigations into cartel conduct and related 
anti-competitive conductD which are regarded as long-term priorities.

The Australian Taxation OJce

The Australian Taxation OJce (ATO) is a government statutory agency and the principal tax 
and revenue collection body for the Australian government. It Sghts tax-related crimeD among 
other things by collaborating with other agencies such as the A–P and AU7TRAC.

The  ATO  is  responsible  for  administering  the  Australian  federal  taxation  systemD 
superannuation legislation and other associated matters. It conducts independent and 
collaborative investigations and has broad investigative powers.

The Commonwealth 1irector of Public Prosecutions

The  Commonwealth  1irector  of  Public  Prosecutions  (C1PP)  is  Australiajs  national 
prosecutorial agency and is responsible for the prosecution of alleged offences against 
Commonwealth law.

‘hen the agencies mentioned above decide to initiate a criminal prosecutionD it is generally 
the C1PP that conducts the proceedings. The C1PP is not an investigative body in itselfH 
insteadD the above agencies refer matters for prosecution to it following the investigative 
phase.

The Australian Transaction Reports and Analysis Centre

AU7TRAC is a government regulatory and Snancial intelligence agency. It is responsible for 
regulating and overseeing compliance with anti-money laundering and counter-terrorism 
Snancing laws in AustraliaD and is tasked with identifying emerging threats and existing 
contraventions within the Snancial system. AU7TRAC receives and analyses Snancial data 
that canD in turnD be disseminated as intelligence to revenue authoritiesD law enforcementD 
national security agenciesD human servicesD regulatory bodies and other partner agencies in 
Australia and overseas.

The Australian Criminal Intelligence Commission

The ACICjs role is to protect Australia from serious criminal threats by coordinating a 
strategic response and collectingD assessing and disseminating intelligence and policing 
information. One of its focus areas is Snancial crimeD and it is empowered to investigate 
corporate entities suspected of being involved in such wrongdoing. The Commission is also 
involved in developing intelligence products that better inform the response to Snancially 
motivated criminal activity.

7everal of the above agenciesD including A7ICD ACICD AU7TRAC and othersD led by the 
Australian Taxation OJce 9oined forces in 20F5 to form a multi-agency body called the 
7erious –inancial Crime Taskforce (7–CT). 7uspected serious corporate Snancial crime 
involving very large sums and:or overseas tax evasion may be referred to the 7–CT 
and businesses may face simultaneous or concurrent regulatory investigations by several 
agencies.
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Law stated - 3 July 2025

Scope of agency authority
-hg aSsa heasivfeavyaegihagcemiuDsaemyvrietem agC hvrS uRabgma hea
gcemiSesafCrsCeagi SvmsagcgSms aivrfvrg eaetfdvueesagsaEeddagsa hea
ivtfgmuaS sedyRaHva heua ufSigdduaGva hSsR

The scope of each federal agencyjs enforcement authority is prescribed by their respective 
empowering statutes. In many instancesD the statutes enable action to be taken against 
individuals as well as corporations.

A–P

Under the Australian –ederal Police Act F$4$D the A–P provides policing services in relation 
to Commonwealth laws. The A–P also investigates and combats complexD transnational and 
organised crime as well as terrorism-related crime contrary to the interests of Australia. The 
A–P Act permits the lifting of the corporate veil in certain circumstances.

The A–P also has powers to traceD restrain and conSscate proceeds of crime under the 
Proceeds of Crime Act 2002.

A7IC

Under the Australian 7ecurities and Investments Commission Act 200FD A7IC is responsible 
for maintainingD facilitating and improving the performance of the Snancial system and the 
entities within that system in the interests of commercial certainty.

A7IC assumes enforcement authority for Australian companiesD Snancial services providersD 
Snancial markets organisations and professionals who deal and advise in investmentsD 
superannuationD insuranceD deposit taking and credit. It has the power to investigate and 
seek enforcement action against companies as well as natural persons.

ACCC

Under the Competition and Consumer Act 20F0 (formerly the Trade Practices Act F$4,)D the 
ACCC enforces compliance relating to laws covering product safetyD unfair market practicesD 
price monitoringD industry codesD industry regulationD and mergers and ac/uisitions.

7tated broadlyD the ambit of the ACCCjs authority is limited to matters relating to consumer 
protectionD fair trading and competition. In certain circumstances and speciSc offencesD the 
Act enables action to be taken against individuals.

ATO

Under the Taxation Administration Act F$58D the ATO investigates alleged tax offences and 
enforces tax and superannuation laws by companies as well as individuals. The Act affords 
the ATO broad powers of investigationD including powers for the issue of notices re/uiring 
the recipient to give informationD attend to give evidenceD produce documents and others.
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AU7TRAC

AU7TRACjs regulatory and investigative powers are set out under the Anti-Money Laundering 
Counter-Terrorism –inancing Act 2006 (Cth) and the –inancial Transactions Reports Act 
F$'' (Cth)D and prescribe AU7TRACjs authority in investigating anti-money laundering and 
counter-terrorist Snancing.

AU7TRAC supports other government agencies including the A–P and the C1PP in the 
investigation of Snancial crime offences. AU7TRAC has a number of enforcement powers 
including issuing infringement noticesD issuing remedial directions and seeking in9unctions 
or civil penalty orders in the –ederal Court.

Law stated - 3 July 2025

Simultaneous investigations
bgmatCd Sfdeacvnermtem aem S SesasStCd gmevCsduaSmnes Scg ea heasgtea
 grce aBCsSmessRa@Cs a heuaivvrGSmg ea heSraSmnes Scg SvmsRa@gua heua
shgreaSmyvrtg SvmavB gSmeGayrvta hea grce agmGavmaEhg a ertsR

In AustraliaD the ability of multiple government entities to investigate the same target 
business is supported by the distinct statutory mandates and 9urisdictions each agency 
possesses. The aforementioned agencies often operate independently within their legislative 
frameworksD allowing for simultaneous investigations.

Australian law enforcementD investigativeD intelligence and prosecution agencies collaborate 
under formal partnerships and specialised inter-agency partnerships as well as on an 
informal basis.

7tate and territory legislation can govern the criteria or restrictions on the manner and scope 
of intelligence sharing between various law enforcement bodies.

The rise of  globalisation and transnational  organised crime has also increased the 
involvement of government agencies in cross-border investigations with international 
partners.

In 20F4D the –oreign Policy ‘hite Paper and the launch of the National 7trategy to –ight 
TransnationalD 7erious and Organised Crime signalled the current stance of Australian 
law enforcement and investigative bodies in relation to international engagement. It is 
expressly acknowledged that Australiajs ability to effectively detect and investigate serious 
corporate crime rests on increased collaboration between domestic agenciesD as well 
as effective collaboration with international government partners in the Asia-PaciSc and 
worldwide. Examples include the 7erious –inancial Crime TaskforceD InterpolD the –ive 
Eyes Intelligence AllianceD the zestigo Task –orceD the Phoenix Task –orceD the –inancial 
Action Task –orce and the Asia:PaciSc Group on Money LaunderingD the Egmont Group of 
–inancial Intelligence UnitsD the Global Coalition to –ight –inancial CrimeD the Organisation for 
Economic Co-operation and 1evelopmentD and the Voint International Taskforce on 7hared 
Intelligence and Collaboration.
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Memorandums of  understanding (MOUs)  are  currently  in  place between Australian 
government entities as well as with foreign government agencies. 7uch agreements 
prescribe and consolidate the methods by which agencies exchange informationD resourcesD 
and technical and forensic capabilities. Multilateral MOUs also connect international 
regulators  working in  comparable  areas of  investigation.  A7ICjs  involvement  in  the 
International  Organisation of  7ecurities  Commissionsj  Multilateral  Memorandum of 
Understanding is a current example.

‘hile inter-agency assistance can also be provided on an informal basis outside the ambit of 
an MOUD the ’igh Court of Australia has recently held that bodies legislated to use coercive 
powers such as compulsory examinations cannot simply act as a Kfacilityj for the use of 
such powers at the re/uest of a separate law enforcement or investigative body. The power 
to compel examination must be used for a purpose in line with the agencyqs legislative 
mandatesD and the subse/uent sharing and use of materials obtained through coercive 
powers is sub9ect to legal frameworks and speciSc arrangements.

Law stated - 3 July 2025

Civil forums
qmaEhg ayvrCtsaigmaiSnSdaihgrcesaBeaBrvCch RaqmaEhg ayvrCtsaigmairStSmgda
ihgrcesaBeaBrvCch R

Civil proceedings instigated by the above agencies are generally determined within the 
9urisdiction of the –ederal Court of Australia. As an exampleD the ACCC brings proceedings 
for consumer-related matters to the –ederal Court Regulator and Consumer Protection 
sub-area.

The A–P also has statutory powers in relation to civil proceedings brought under the 
Proceeds of Crime Act. Actions under the proceeds of crime regime are brought in state and 
territory supreme courts.

Criminal proceedings against corporations are initiated and determined in state and territory 
as well as federal courtsD of both summary and superior 9urisdiction.

Law stated - 3 July 2025

Corporate criminal liability
qsa hereagadecgdaivmief avyaivrfvrg eairStSmgdadSgBSdS uRa,vEaGvesa hea
cvnermtem afrvnea hg agaivrfvrg SvmaSsairStSmgdduadSgBdeayvra heagi savyaS sa
vkiersxaGSrei vrsavraetfdvueesR

In AustraliaD corporate liability is derived from statute and common law. The standard of proof 
in criminal proceedings is that the accused be proven guilty Kbeyond a reasonable doubtj.

7tatutory corporate liability is expressly deSned under Chapter 2D Part 2.5D 1ivision F2 of the 
Criminal Code F$$5 (Cth) (the Criminal Code). This deSnition applies to all corporate offence 
provisions under the statute.
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Unless otherwise speciSedD the Criminal Code applies to bodies corporate in the same way it 
applies to individuals. Corporations can be found guilty of offences under the Criminal CodeD 
including offences punishable by imprisonment.

Offences under the Criminal Code have physical elements (action or conduct). ‘ith the 
exemption of strict liability offencesD a fault element (intentionD knowledgeD recklessness or 
negligence) must also be established. All physical elements and fault elements must be 
established to the criminal standard in the same manner as in proceedings brought against 
a natural person.

‘here a physical element of an offence is committed by an employeeD agent or oJcer 
of a body corporate acting within the actual or apparent scope of their employmentD or 
within their actual or apparent authorityD the physical element must also be attributed to the 
body corporate. If intentionD knowledge or recklessness is a fault element in relation to a 
physical element of an offenceD that fault element must be attributed to a body corporate 
that expresslyD tacitly or impliedly authorised or permitted the commission of the offence.

Corporate liability can also be established under common law. –or offences not contained 
within statute or in instances where corporate liability is not deSnedD a corporation is still 
liable for the conduct and guilty mind of a person or persons who are the directing will and 
mind of the corporation. In most casesD this person will be acting in a senior position such 
as the managing director or a member of the board of directorsD or a person who has the 
authority to act on the corporationjs behalf.

Criminal liability can also be extended to employees or agents acting within the actual or 
apparent scope of their employment if the corporate expresslyD tacitly or impliedly authorises 
or permits the conduct that is the sub9ect of the offence.

Authorisation or permissions may be established by various modes of proofD including 
employee testimony.

Other legislation containing corporate offence provisionsD including the Corporations Act 
200F (Cth) and the Australian 7ecurities and Investments Commission Act 200F (Cth)D 
contain comparable statutory frameworks for establishing corporate liability.

Australiajs corporate and criminal laws also have extraterritorial application in certain 
circumstances. TypicallyD the laws re/uire that the actD omission or person have some 
connection with Australia.

The regulation of corporations under the Corporations Act extends to foreign corporations 
that are carrying on business in Australia. Under the Criminal CodeD a person has not 
committed an offence unless the conduct of the alleged offence or the result of the conduct 
occurred wholly or partly in Australia. Geographical 9urisdiction is also extended for offences 
such as foreign bribery when the offending conduct occurs outside the Australian 9urisdiction 
by an Australian citi[en or a company incorporated in Australia.

On F0 April 20F$D the Australian government commissioned the Australian Law Reform 
Commission (ALRC) to undertake a comprehensive review of the corporate criminal 
responsibility regime. In August 2020D the Australian Attorney-General tabled the ALRCjs 
report into Australiajs corporate criminal responsibility regime in Parliament. The report 
made 20 recommendations following comprehensive consideration of federal criminal laws 
and their application to companies. One recommendation sought to introduce criminal 
legislation to address patterns of behaviour that result in multiple contraventions of civil 
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penalty provisions to discourage the culture of treating civil penalties as the Kcost of doing 
businessj. ‘hile these recommendations have the potential to signiScantly reform corporate 
criminal liability in AustraliaD they are yet to be fully implemented. The federal government has 
expressed support for many of the proposals and is considering the necessary legislative 
changes.

Law stated - 3 July 2025

Bringing charges
@Cs a heacvnermtem aengdCg eagmuafgr SiCdgraygi vrsaSmaGeiSGSmcaEhe hera
 vaBrSmcairStSmgdaihgrcesagcgSms agaivrfvrg SvmR

The  C1PP  is  the  authority  empowered  to  prosecute  alleged  contraventions  of 
Commonwealth lawD including corporate crime.

The Prosecution Policy of the Commonwealth (the Guidelines) is a set of guiding principles 
used by the C1PP in making decisions in relation to various stages of the prosecution 
process. The Guidelines are based on the principles of fairnessD opennessD consistencyD 
accountability and eJciency and prescribe that the following test be satisSed prior to 
commencing a prosecution•

; there must be suJcient evidence to prosecuteH and

; upon consideration of all facts and surrounding circumstancesD it must be evident 
that the prosecution is in the public interest.

Public interest factors of particular relevance to corporate crime include•

; whether the offence is serious or trivialH

; the special vulnerability of the alleged victim or victimsH

; the  corporationjs  prior  recordD  including  the  record  of  criminal  behaviour  or 
non-complianceH

; the passage of time since the alleged offenceH

; the prevalence of the offence and the need for general deterrenceH

; the need to give effect to regulatory or punitive imperativesH and

; the likely outcome upon a guilty verdict.

The Crimes Legislation Amendment (Combatting Corporate Crime) Bill 20F$D Srst introduced 
in 20F4D proposed the implementation of deferred prosecution agreement reformsD under 
which the C1PP would have the option to invite a corporation alleged to have engaged in 
serious corporate crime to negotiate an agreement to comply with a range of speciSed 
conditionsD increasing the range of tools available for investigators and prosecutors to deal 
with serious corporate crime. The bill proved controversialD with concerns that it would 
create a Ktwo-tieredj 9ustice system enabling corporate offenders to negotiate their own 
punishments. After the election of a new government in May 2022D the bill lapsed and did not 
progress to further parliamentary debate. Recent reforms under the 2028 billD which passed 
the 7enate on 2$ –ebruary 202,D exclude a deferred prosecution agreements schemeD with 
the government considering future implementation based on effectiveness.
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Law stated - 3 July 2025

INITIATION OF AN INVESTIGATION

Investigation requirements
-hg areTCSretem satCs aBeate aBeyvreagacvnermtem aem S uaigma
ivttemieagaiSnSdavrairStSmgdaSmnes Scg SvmR

The primary consideration is whether a reasonable suspicion exists that a contravention of 
the law has occurred. ’oweverD the decision to investigate is highly discretionary and based 
on various factors.

In addition to the Prosecution Policy of the CommonwealthD the Attorney General has created 
the Australian Government Investigations 7tandards to enable government agencies to unify 
procedures and ensure /uality investigative practices. These guidelines articulate Australian 
government policy and serve as a foundational standard for accountability and security 
in investigations relating to government programmes and legislation. The best-practice 
investigative planning process set out under these guidelines includes formal consideration 
of the investigationjs ob9ectivesD the ambit of the conduct investigatedD scope and possible 
outcomes.

Law stated - 3 July 2025

Triggering events
-hg aenem saivttvmdua rScceragacvnermtem aSmnes Scg SvmRaHvaGSyyerem a
emyvrietem aem S SesahgneaGSyyerem a rSccerSmcaenem sR

Triggering events for many of the above enforcement agencies can be similar. Potential 
breaches of the law and regulations applicable to corporate entities can be identiSed from a 
variety of sourcesD includingD but not restricted to•

; members of the public and media reportingH

; agency intelligence activitiesH

; Australian government staffH

; complaints to police or as a result of police investigationsH

; internal or external audit or review processesH

; internal fraud control mechanismsH

; government or ministerial referrals as well as state or Commonwealth commissionsH

; whistle-blowersH and

; international governments or agency tip-offs.

1ifferent enforcement entities may have speciSc triggering events based on their mandate. 
–or exampleD the Australian Taxation OJce (ATO) may focus on irregular tax SlingsD while 
the Australian 7ecurities and Investments Commission (A7IC) might investigate market 
manipulation or securities fraud.
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Law stated - 3 July 2025

Whistle-blowers
-hg afrv ei SvmsagreaEhSs dewBdvEersaem S deGa vR

The remedies available to whistle-blowers who suffer detriment because of a /ualifying 
disclosure  in  the  Corporations  Act  200F  were  expanded  under  the Treasury  Laws 
Amendment (Enhancing ‘histleblower Protections) Act 20F$ (the Act).

The Act created a consolidated whistle-blower protection regime within the Corporations Act 
200F and a parallel whistle-blower protection regime in the Taxation Administration Act F$58 
through various legislative amendments. The previous Snancial whistle-blower regimes were 
repealed.

]ey provisions under this Act include•

; whistle-blowers are not re/uired to identify themselves when making a disclosureH

; persons who make a /ualifying disclosure are protected from any civilD criminal or 
administrative liabilityD and no contractual or other remedies may be exercised against 
the disclosing person based on the disclosureH

; persons who make a /ualifying disclosure may seek a court order for reinstatement 
if they have been dismissed from their employment because they or another person 
made a protected disclosureH and

; if the disclosure /ualiSes for protectionD the information is not admissible in evidence 
against the person in criminal proceedings or in proceedings for the imposition of a 
penaltyD other than proceedings in respect of the falsity of the information.

The Act also created a civil penalty provision to address the victimisation of whistle-blowers 
and facilitate the criminal prosecution of victimisers.

Law stated - 3 July 2025

Investigation publicity
K aEhg as gceaESddagacvnermtem aem S ua ufSigdduafCBdSiduagi’mvEdeGceagma
Smnes Scg SvmRa,vEatguagaBCsSmessaCmGeraSmnes Scg Svmasee’agmvmutS ua
vrav herESseafrv ei aS sarefC g SvmR

Investigative actions such as the execution of search warrants can often play out in a 
public forum in advance of any establishment of wrongdoingD especially if the matter is of 
signiScant public interest or involves high-proSle entities. The Corporations Act 200F and 
speciSc regulatory guidelines also detail circumstances under which A7IC may disclose 
information about investigations by making public statements and issuing infringement 
notices and public warnings. These may negatively affect a corporationjs reputation or 
standing.

Although government law enforcement and investigative agencies generally  do not 
comment publicly on an ongoing investigation or prosecutionD there are very few available 
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remedies for corporations seeking anonymity in relation to the criminal or civil investigative 
process.

Upon reaching investigative milestonesD such as arrest or prosecutionD a government entity 
may make a public comment or statement if it is deemed in the public interest that such 
activities be made transparent.

Upon proceedings being initiatedD an application to the court for a suppression order will 
rarely be granted on the grounds of potential reputational damage alone.

Law stated - 3 July 2025

EVIDENCE GATHERING AND INVESTIGATIVE TECHNIQUES

Covert phase
qsa hereagaivner afhgseavya heaSmnes Scg SvmxaBeyvrea hea grce aBCsSmessaSsa
gffrvgiheGaBua heacvnermtem RaKffrv–Stg eduahvEadvmcaGvesa hg afhgsea
dgs R

Yes. Government agencies commonly engage in covert and undercover investigations into 
serious corporate crime and employ controlled or covert operations.

There is no temporal factor or limiting term on the covert phase of criminal investigationD the 
duration of which will depend on the nature and complexity of the matter. By their natureD 
corporate criminal investigations are often complex and lengthyD taking between months to 
a year or longer.

Law stated - 3 July 2025

Covert phase
-hg aSmnes Scg Snea eihmSTCesagreaCseGaGCrSmca heaivner afhgseR

Government agencies commonly use covert investigative techni/uesD such as•

; telephone and telecommunication interceptionH

; surveillanceH

; deployment of undercover operativesD including civiliansH and

; asset tracing.

These techni/ues generally supplement traditional investigative practices and are governed 
by legal frameworks to ensure compliance with laws and regulations.

Law stated - 3 July 2025

Investigation noti?cation
Ky eraga grce aBCsSmessaBeivtesagEgreavya heacvnermtem OsaSmnes Scg Svmxa
Ehg as efsashvCdGaS a g’ea vaGenedvfaS savEmaCmGers gmGSmcavya heaygi sR
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The 20F4 Royal Commission into Misconduct in the BankingD 7uperannuation and –inancial 
7ervices Industry shed light on the practices and culture of the Snancial services industryD 
revealing inade/uacies in the internal investigative and reporting practices adopted by some 
of Australiajs largest corporate entities.

Upon receiving notice of a government investigation into the conduct of a corporation or its 
employeesD the advantages of an effective internal review include obtaining information that 
may limit legal and reputational damageD informing choices regarding future cooperation 
with investigative agencies and providing a means of demonstrating compliance with 
corporate lawD regulation or policy. ‘hile not guaranteedD it may also reduce or eliminate 
the risk of eventual criminal prosecution. ConverselyD delay and inactivity may exacerbate 
reputational and legal liability.

CommonlyD internal investigations are undertaken by in-house lawyers or external law Srms. 
IncreasinglyD because of the scope or complexity of an investigationD external law Srms will 
be briefed alongside specialist investigatorsD auditors and accountants.

Law stated - 3 July 2025

Evidence and materials
@Cs a hea grce aBCsSmessafreserneaGviCtem sxareivrGeGaivttCmSig Svmsa
gmGagmuav heratg erSgdsaSmaivmmei SvmaES hagacvnermtem aSmnes Scg SvmRa
K aEhg as gceavya heaSmnes Scg SvmaGvesa hg aGC uagrSseR

In relation to litigation or a regulatory investigationD various duties and obligations rest on 
corporations involvedD including an obligation to•

; preserve data or evidence that is relevant to both current or reasonably anticipated 
proceedingsH and

; provide complete and defensible discovery once litigation is commenced or upon 
compulsion by an empowered body.

A party found guilty of destroying relevant documents can face criminal prosecution for 
perverting the course of 9ustice.

Legal practitionersD including in-house lawyersD also have ethical obligations not to advise a 
client to destroy a document in circumstances where it is likely that legal proceedings will 
be commenced in relation to which the document may be re/uired.

Upon receiving notice of agency investigation or in the case of allegations of wrongdoing 
that may reasonably be anticipated to represent an offenceD corporations should seek legal 
advice on the retention of potential evidenceD including hard-copy evidence and soft-copy 
data.

Law stated - 3 July 2025

Providing evidence
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HCrSmca heaivCrseavyagmaSmnes Scg SvmxaEhg atg erSgdsaUayvrae–gtfdexa
GviCtem sxareivrGsxareivrGeGaivttCmSig SvmsaUaigma heacvnermtem a
em S uareTCSrea hea grce aBCsSmessa vafrvnSGeRa-hg adStS g SvmsaGvaGg ga
frv ei SvmagmGafrSngiuadgEsaStfvseagmGahvEagrea hvseadStS g Svmsa
gGGresseGR

The regulators the Australian 7ecurity and Investments Commission (A7IC)D the Australian 
Competition and Consumer Commission (ACCC) and the Australian Taxation OJce (ATO) all 
have compulsory powers that can re/uire individuals and companies to produce documents 
and information. These powers override the privilege against self-incrimination. ThereforeD 
upon the issue of a valid notice to produce by an empowered agencyD the sub9ect of 
the notice cannot assert a right to silenceD and failure to comply with the terms of the 
notice may constitute an offence in itself. ‘hile the Australian –ederal Police (A–P) has no 
comparable powers of compulsory productionD it commonly operates as part of 9oint-agency 
investigations with the above bodies.

Privacy Act F$'' (Cth) does not limit statutory production powers. Agencies must protect 
personal information collected. Powers to compel the production of documents are not 
limited or eroded by Australian data protection or privacy lawsD although re/uesting agencies 
have the obligation to protect personal and conSdential information upon receipt.

In the event that material produced pursuant to a notice is later relied upon in courtD 
redactions can be sought to protect the release of certain personal and:or intelligence 
information.

Law stated - 3 July 2025

Providing evidence
(maEhg adecgdacrvCmGsaigma hea grce aBCsSmessavffvsea heacvnermtem Osa
GetgmGayvratg erSgdsRabgmaivrfvrg eaGviCtem saBeafrSnSdeceGRabgma
gGnSieayrvtagmaSmwhvCseag  vrmeuaBeafrSnSdeceGR

The legal grounds by which a corporation sub9ect to investigation may resist a re/uest 
for production of material is entirely dependent on the form of the demand. Investigative 
mechanisms such as search warrants or subpoenas can be challenged on the basis of 
unlawfulness or inadmissibility. Evidence obtained covertlyD such as by way of telephone 
interceptionD can also be scrutinised and challenged on comparable grounds.

Unless an agency is exercising compulsory or coercive powersD  client legal or legal 
professional privilege can be claimed over conSdential communications or documents 
brought into existence for the dominant purpose of either obtaining legal advice or in 
anticipation of litigation.

After some conOicting authorityD the superior courts in Australia have taken the view that 
legal professional privilege will be attached to a document or communication if an in-house 
lawyer is acting in their professional capacity in relation to a professional matter and the 
conSdential communications came into existence for the dominant purpose of legal advice.

NotablyD the involvement of in-house lawyersD including conduct relating to an internal 
investigationD will not automatically be enough to confer privilege on communication. The 
privilege can be established only following careful consideration of the document and its 
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purposeD including in relation to notes of interviews conducted for the investigation. The 
primary /uestion is whether or not the particular communication was for the dominant 
purpose of providing legal advice or provision of legal services in connection with existing or 
anticipated litigation.

Although not binding in AustraliaD decisions such as the English ’igh Court decision of The 
RBS Rights Issue Litigation, Re P20F6Q E‘’C 8F6F (Ch) illustrate that communicationsD such 
as notes taken by in-house lawyers conducting internal investigations into wrongdoingD are 
not necessarily protected by legal professional privilege.

It was conSrmed in Glencore International AG v Commissioner of Taxation P20F$Q ’CA 26 
that legal professional privilege operates as an immunity rather than as a positive right. In 
Glencore International AG v Commissioner of Taxation P20F$QD the ’igh Court of Australia 
considered the issue of whether the law of legal professional privilege operates merely 
defensively as a means of resisting production or if such privilegeD once establishedD also 
provides a positive right entitling the holder to a remedy such as an in9unctionD restraining 
the use of privileged material by investigating bodies.

In a unanimous 9udgementD the ’igh Court dismissed the proceedings brought by the plaintiff 
and in doing so upheld that legal professional privilege is not a legal right thatD in itselfD can be 
a cause of action. 7igniScantlyD it was settled that the privilege only represents an immunity 
to resist powers that would otherwise compel production of the communications sub9ect to 
the privilege.

In light of such developmentsD corporations should be diligent in identifying privileged 
communications to enable a proactive claim to be made upon the execution of search 
warrants on company premises and exercise increased caution prior to any act of disclosure.

–urthermoreD in 7eptember 202FD the ATO introduced guidance under the legal professional 
privilege protocolD recommending a structured approach for identifying communications 
protected by legal professional privilege and to assist taxpayers making legal professional 
privilege claims to the ATO. This protocol delineates a multi-step process for legal advisers 
to follow when asserting legal professional privilege claims with the ATO. It is advisable 
when making claims of legal professional privilege with the ATO that taxpayers and legal 
advisers carefully consult this protocol. By adhering to these guidelinesD taxpayers can 
streamline their interactions with the ATO and potentially avoid further scrutiny of their legal 
professional privilege claims. In Vune 2022 the ATO published further recommendations 
in regards to taxpayers responding to formal notices issued by the ATO involving legal 
professional privilege claims and addressed comments from stakeholders on the protocol 
in their compendium legal professional privilege protocol. 

Law stated - 3 July 2025

Employee testimony
@gua heacvnermtem aivtfeda es Stvmuavyaetfdvueesavya hea grce a
BCsSmessRa-hg arSch sagcgSms aSmirStSmg SvmxaSyagmuxaGvaetfdvueesahgneRaqya
 es Stvmuaigmmv aBeaivtfeddeGxaEhg av herategmsaGvesa heacvnermtem a
 ufSigdduaCsea vavB gSmaSmyvrtg Svmayrvtaivrfvrg eaetfdvueesR
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A7ICD the ACCC and the ATO are all empowered by statute to compel individualsD including 
company employeesD to attend compulsory examinations. These powers abrogate the 
common law privilege against self-incrimination.

In such circumstancesD there are limitations on the ways in which the truthful responses 
provided by a compelled individual can be used against them in subse/uent criminal or civil 
proceedings.

All government investigative and law enforcement bodies may also re/uest that an employee 
voluntarily participate in an interview with a view to progressing an investigation into 
corporate wrongdoing.

Upon referral  to  the  Commonwealth  1irector  of  Public  Prosecutions  for  a  criminal 
prosecutionD subpoenas to attend court and give evidence may also be issued to employees 
of target companies or related corporate entities.

Law stated - 3 July 2025

Employee testimony
)mGeraEhg aiSriCts gmiesashvCdGaetfdvueesavB gSma heSravEmadecgda
ivCmsedRa)mGeraEhg aiSriCts gmiesaigma heuaBearefresem eGaBuaivCmseda
yvra hea grce aBCsSmessR

Upon receiving contact from government investigative agencies relating to corporate crimeD 
it is advisable that employees immediately seek independent legal advice to assist in 
identifying potential conOicts of interest with the employing corporation.

Employees can be represented by the same counsel as the target business if no conOict 
arises. ConOict can arise on a change in circumstances or available information at any stage 
during an investigation or subse/uent legal proceedings.

Law stated - 3 July 2025

Sharing information
-herea heacvnermtem aSsaSmnes Scg SmcatCd Sfdea grce aBCsSmessesxa
tgua hea grce sashgreaSmyvrtg Svma vagssSs aSma heSraGeyemieRabgma
shgreGatg erSgdsaretgSmafrSnSdeceGRa-hg agrea heafv em Sgdamecg Snea
ivmseTCemiesavyashgrSmcaSmyvrtg SvmR

There is no common law or statutory prohibition against target businesses sharing 
information on an informal basis with the view to build a defence in anticipation of criminal 
or regulatory proceedings. Exceptions to this general proposition include•

; provision of information contrary to re/uirements not to disclose evidence provided 
during a compulsory examination or hearing empowered by statuteH

; disclosure in breach of client conSdentialityD data sharing or privacy obligationsH and

; disclosure contrary to an express court order.
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7trategic reasons to avoid dissemination of information to separate target businesses 
include•

; the risk of perceived waiver of privilegeH

; the risk of efforts to concealD hinder or prevent Sndings of wrongdoing may later be 
used to establish an aggravating feature of offending by a prosecuting authorityH and

; the risk that disclosed information may be used by separate target businessesD 
against the disclosing businessD in seeking a favourable settlement outcome with an 
investigating or prosecuting agency.

Businesses should also consider Australian competition law risks where information sharing 
could be perceived as anti-competitiveD although such risks are rarely engaged in the context 
of purely defensive cooperation in response to regulatory investigations.

Law stated - 3 July 2025

Investor noti?cation
K aEhg as gceatCs a hea grce amv SyuaSmnes vrsagBvC a heaSmnes Scg SvmRa
-hg ashvCdGaBeaivmsSGereGaSmaGenedvfSmca heaivm em avya hvsea
GSsidvsCresR

The Australian 7ecurities Exchange listing rules re/uire listed entities to publicly disclose 
information concerning the company that a reasonable person would expect to have a 
material effect on the price or value of the entityjs securities.

1isclosure is not re/uired if the information is a matter of supposition or is insuJciently 
deSnite to warrant disclosure.

There are criminal and civil penalties available in instances where companies are shown to 
have failed to notify investors of relevant information in circumstances where disclosure is 
re/uired.

In the absence of internal knowledge of wrongdoingD disclosure is unlikely to be re/uired 
at the outset of proceedings as the results of an investigation have not been concluded. 
The anticipated outcome of a preliminary investigation is likely to be deemed insuJciently 
deSnite. IfD howeverD settlement negotiations with an investigating agency are advanced and 
wrongdoing is acceptedD it would be reasonable to assume that this information would have 
a material effect on a companyjs stock value or security price.

The re/uirement for a target business to disclose relevant information to the public increases 
as the probability of criminal or civil penalties increasesD especially in circumstances 
involving signiScant criminal or pecuniary penalties. The timing at which such obligations 
arise will vary in light of the particular circumstances of the investigationD including the nature 
of the potential contraventionD the stage of regulatory engagementD and the likelihood of 
material Snancial impact.

Law stated - 3 July 2025

COOPERATION
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Noti?cation before investigation
qsa hereagateihgmSstaBuaEhSihaga grce aBCsSmessaigmaivvferg eaES ha hea
Smnes Scg SvmRabgmaga grce amv Syua heacvnermtem avyafv em SgdaErvmcGvSmca
Beyvreagacvnermtem aSmnes Scg Svmahgsas gr eGR

Potential or suspected wrongdoing can be reported at any time directly to the government 
entity to which the conduct applies. –or exampleD evidence of bribery of foreign oJcials 
would be reported to the Australian –ederal Police (A–P)H a company might voluntarily report 
the misconduct of a former director or Snancial adviser to the Australian 7ecurity and 
Investments Commission (A7IC) and voluntary disclosures may be made to the Australian 
Taxation OJce (ATO) prior to formal audits or penalties being issued.

–ollowing disclosureD the type of investigation and the wrongdoing investigated will dictate 
the level and type of cooperation re/uested by an investigating government agency. 
Cooperation is commonly provided in the form of written statementsD recorded interviewsD 
document disclosure and voluntary audits.

RelevantlyD in 20F4 the A–P and the Commonwealth 1irector of Public Prosecutions (C1PP) 
released Best Practice Guidelines for when company self-reports conduct that involves a 
breachD or a suspected breachD of Australiajs foreign bribery laws. The Guidelines state that 
the C1PP will have regard to various factors in determining whether a prosecution of a 
self-reporting corporation is in the public interestD including the fact that the corporation has 
self-reported the conductD as well as the /uality and timeliness of that self-report. –urther 
factors include the extent to which the corporation is willing to and does cooperate with the 
investigation by the A–PD and whether the corporation has a history of similar misconduct.

On  '  November  202,D  the  Attorney-Generaljs  1epartment  published  guidance  on 
implementing anti-bribery compliance programs for corporations. There is an expectation 
that  self-reporting  bribery  is  a  risk  management  procedure  that  is  expected  to  be 
implemented into the compliance programme. This was part of the Crimes Legislation 
Amendment (Combatting –oreign Bribery) Act 202, reforms.

Law stated - 3 July 2025

Voluntary disclosure programmes
Hva heafrSmiSfgdacvnermtem aemyvrietem aem S SesahgneayvrtgdanvdCm grua
GSsidvsCreafrvcrgttesa hg aigmaTCgdSyuagaBCsSmessayvragtmes uavra
reGCieGasgmi SvmsR

There are formal voluntary disclosure programmes that may /ualify a disclosing corporate 
entity for civil or criminal immunity. The Australian Transaction Reports and Analysis Centre 
(AU7TRAC)D the Australian Competition and Consumer Commission (ACCC) and the A7IC 
all have speciSc mechanisms for self-reportingD whether mandatory or voluntary.

7peciSc formal policies such as the ACCCjs immunity and cooperation policy for cartel 
conductD published in 202,. The cartel conduct immunity regime was created in recognition 
of the diJculty involved in detecting cartel conductD a practice that often involves signiScant 
deception and secrecy. The policy is intended to encourage insiders to provide information 
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to disclose illegal and harmful conductD which incentivises the formation of cartels while 
providing immunity to the informant.

One of the criteria for immunity is for the applicant business to enter into a Kcooperation 
agreementj whereby the business undertakes to provide a certain level of cooperation with 
the ACCC in exchange for immunity.

As noted aboveD the A–P and the C1PP released a 9oint set of guidelines in 20F4 clarifying 
the principles and process that apply to corporations that self-report conduct involving a 
suspected breach of foreign bribery offence provisions.

zoluntary self-reporting is also actively encouraged by regulatory bodies such as A7IC and 
the ATOD where is acknowledged as a key component of regulatory oversight. It will depend 
on the investigative value of the disclosure madeD the following outcomes may be offered•

; immunity from civil liabilityH

; letters of comfortH

; enforceable undertaking in place of further sanctionH

; charge negotiation outcomesH and

; settlement in civil matters.

–or matters that do proceed to prosecution and convictionD cooperation is recognised as a 
mitigating factor in sentencing. There are also reputational beneSts for proactive disclosures 
of corporate wrongdoing.

Law stated - 3 July 2025

Timing of cooperation
bgmaga grce aBCsSmessaivttemieaivvferg Svmag agmuas gceavya hea
Smnes Scg SvmR

YesD the timing may be relevant to an assessment of the level of cooperation provided. 
Cooperation at an early stage may positively impact on any future settlement negotiations 
or penalties at the conclusion of any criminal matter.

Law stated - 3 July 2025

Cooperation requirements
-hg aSsaga grce aBCsSmessacemergdduareTCSreGa vaGva vayCdldaS savBdScg Svma va
ivvferg eR

The cooperation re/uirements will generally be dictated by the investigating or prosecuting 
agency. There are common forms of cooperationD which include•

; the provision of sworn statements and agreements to give evidence in proceedingsH

; transparency in the form of document disclosureH

; the implementation of improved compliance regimesH
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; public statements and admissions of wrongdoingH

; payments of compensationH

; enacting internal investigationsH and

; the suspension or termination of employees involved in wrongdoing.

Law stated - 3 July 2025

Employee requirements
-hemaga grce aBCsSmessaSsaivvferg SmcxaEhg aigmaS areTCSreavyaS sa
etfdvueesRabgmaS afguag  vrmeusOayeesayvraS saetfdvueesRabgma hea
cvnermtem aem S uaivmsSGeraEhe heragaBCsSmessaSsafguSmcaetfdvueesOa9vra
yvrteraetfdvueesO:ag  vrmeusOayeesaSmaengdCg Smcaga grce Osaivvferg SvmR

A target business can generally direct its employees to cooperate in an investigationD 
although all oJcers and employees should subse/uently seek independent legal advice on 
potential personal criminal or civil liability. Although a company cannot compel an employee 
to cooperate in an external investigationD failure on the part of an employee to cooperate may 
represent a breach of their employment contract in certain circumstances.

Prior to any Sndings of guiltD the provision of legal representation and payment of legal fees 
to employees are not prohibited. Use of in-house counsel or payment of legal fees mayD 
howeverD raise /uestions as to the impartiality of the legal advice provided.

A companyjs efforts in facilitating legal representation of its employees is not a relevant 
consideration in sentencingD although there is a risk that such steps may be viewed 
as obstructive to investigating authorities prior to charges being laid or a prosecution 
commencing.

Law stated - 3 July 2025

Why cooperateK
-hg aivmsSGerg Svmsagrearedengm a vagmaSmGSnSGCgdaetfdvueeOsaGeiSsSvma
Ehe hera vaivvferg eaES hagacvnermtem aSmnes Scg SvmaSma hSsaivm e– Ra
-hg adecgdafrv ei SvmsxaSyagmuxaGvesagmaetfdvueeahgneR

Relevant considerations for an employee of a business sub9ect to a government investigation 
include•

; individual liability to criminal or civil sanctionH

; the availability of whistle-blower protections and beneSts of cooperation otherwiseH 
and

; the prior knowledge of wrongdoing held by the employee as well as the employeejs 
seniority within the corporation.

Chapter 21D Part 21.FD 1ivision F of the Corporations Act 200F (Cth) provides for the general 
duties of directorsD oJcers and employees of a corporation. The notable sections are section 
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F'0D which imposes a civil obligation of care and diligence and section F'F imposes a civil 
obligation to act in good faith in the best interests of the corporation.

At section F',D it is a criminal offence if a director or other oJcer of a corporation is reckless 
or intentionally dishonest in failing to exercise their powers and discharge their duties in good 
faith in the best interests of the corporation or for a proper purpose. –urtherD if an employee 
of a corporation uses their position or uses information dishonestly to gain an advantageD 
they are also liable to a criminal penalty.

7ince Vuly 20F$D Part $.,AAA of the Corporations Act 200F (Cth) has been expanded 
to provide corporate whistle-blowers with further protections. At section F8F4AAA of 
the Corporations Act 200F (Cth) now also offers protection for whistle-blowers who are 
both current and past employees while also further expanding the meaning of eligible 
whistle-blower. –urtherD section F8F4AAE now provides civil penalty provisions alongside 
existing criminal offences for companies that breach a whistle-blowerqs conSdentialityD 
adding a further layer of protection for corporate whistle-blowers.

Given the potential for individuals to be prosecuted under the Corporations Act 200F (Cth) for 
serious contraventionsD it is exceedingly important that employees obtain independent legal 
advice prior to any involvement in an investigation undertaken by a government agency.

An employment contract may expressly set out the obligations of an employee in relation to 
internal investigations. –ailure to cooperate with an external government investigation is not 
a matter within the general ambit of a contract of employment and non-cooperation is not a 
ground for dismissal.

Law stated - 3 July 2025

Privileged communications
,vEaGvesaivvferg Svmagyyei a hea grce aBCsSmessOsagBSdS ua vagsser a hg a
ier gSmaGviCtem sagmGaivttCmSig SvmsagreafrSnSdeceGaSmav heraivm e– sxa
sCihagsaredg eGaiSnSdadS Scg SvmR

In assessing the ability of a corporation to assert legal professional privilege over a 
particular documentD the conSdentiality of the communication is a relevant factor. A claim of 
privilege may be unsuccessful in the event the communication becomes a matter of public 
knowledge.

Targeted legal advice as to the potential impact of disclosure should always be sought prior 
to the provision of material to a government entity or any other external party.

Law stated - 3 July 2025

RESOLUTION

Resolution mechanisms
-hg ateihgmSstsagreagngSdgBdea varesvdneagacvnermtem aSmnes Scg SvmR

An investigation may be resolved by•
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; prosecution or litigation involving criminal or civil sanctionsH

; the issue of a Sne or pecuniary penaltyH

; an enforceable undertakingH and

; a separate negotiated resolution.

A matter that has been ad9udicated and determined to Snality by an Australian court will 
generally cease investigationD sub9ect to any avenues of appeal. –or non-litigated mattersD 
investigative and law enforcement bodies have wide discretion to resumeD initiate or 
discontinue investigations into matters of corporate wrongdoing.

Law stated - 3 July 2025

Admission of wrongdoing
qsagmagGtSssSvmavyaErvmcGvSmcaBua hea grce aBCsSmessareTCSreGRabgma hg a
gGtSssSvmaBeaCseGagcgSms a hea grce aSmav heraivm e– sxasCihagsaredg eGa
iSnSdadS Scg SvmR

A public admission of wrongdoing will often form part of an agreed enforceable undertaking. 
A separate negotiated resolutionD howeverD may not re/uire admissions to be made.

The circumstances under which an admission can later be used in civil proceedings will vary 
depending on the facts of a particular matter and the conduct sub9ect to the admission. As 
a general ruleD evidence of an admission is permitted in proceedings sub9ect to statutory 
discretion to excludeD if the pre9udicial effect would outweigh the probative value of the 
admission.

Law stated - 3 July 2025

Civil penalties
-hg aiSnSdafemgd SesaigmaBeaStfvseGavmaBCsSmessesR

7tatutory Snes have deSned maximum limitsD either expressed by a maximum number of 
penalty units that can be imposed or by a monetary Sgure. The primary civil penalty imposed 
on a corporate body is a Sne.

In response to the review of the Australian 7ecurity and Investments Commissionjs (A7IC) 
Enforcement Review TaskforceD the Treasury Laws Amendment (7trengthening Corporate 
and –inancial 7ector Penal
ties) Bill 20F' was introduced to and passed by both ’ouses of Parliament on F' –ebruary 
20F$.

Under the amendments to the Corporations Act 200F (Cth) and the Australian 7ecurities and 
Investment Commission Act 200FD the maximum civil penalty amounts for individuals are 
either 5D000 penalty units (amounting to AWF.65 million)D or three times the Snancial beneSts 
obtainedD or losses avoidedD whichever is the greater.

–or corporationsD the increase to civil penalty amounts is either 50D000 penalty units 
(amounting to AWF6.5 million)D three times the value of beneSts obtained or losses avoidedD 

Government Investigations 2026 Explore on Lexology

https://www.aph.gov.au/Parliamentary_Business/Bills_Legislation/Bills_Search_Results/Result?bId=r6213&utm_source=GTDT&utm_medium=pdf&utm_campaign=Government+Investigations+2026
https://www.aph.gov.au/Parliamentary_Business/Bills_Legislation/Bills_Search_Results/Result?bId=r6213&utm_source=GTDT&utm_medium=pdf&utm_campaign=Government+Investigations+2026
https://www.aph.gov.au/Parliamentary_Business/Bills_Legislation/Bills_Search_Results/Result?bId=r6213&utm_source=GTDT&utm_medium=pdf&utm_campaign=Government+Investigations+2026
https://www.aph.gov.au/Parliamentary_Business/Bills_Legislation/Bills_Search_Results/Result?bId=r6213&utm_source=GTDT&utm_medium=pdf&utm_campaign=Government+Investigations+2026
https://www.lexology.com/gtdt/workareas/government-investigations?utm_source=GTDT&utm_medium=pdf&utm_campaign=Government+Investigations+2026


RETURN TO CONTENTS

or F0 per cent of annual turnover in the F2 months preceding the contravening conduct (but 
not more than 2.5 million penalty units (AW'25 million)D whichever is the greater. The value 
of a penalty unit is prescribed and indexed by the Crimes Act F$F, (Cth) on F Vuly 202,.

Other penalties include enforceable undertakings where the company must carry out 
or refrain from certain conduct. These are not available where the penalty imposed is 
dealt with by criminal sanction and are not generally utilised for more serious regulatory 
contraventions.

Law stated - 3 July 2025

Criminal penalties
-hg airStSmgdafemgd SesaigmaBeaStfvseGavmaBCsSmessesR

The main form of penalty imposed on a corporate body is a Sne. As with civil penaltiesD 
speciSc criminal offences have deSned maximum penaltiesD either expressed by a maximum 
number of penalty units that can be imposed or by a monetary Sgure.

The /uantum of the Sne can be signiScant. –or exampleD under the Criminal Code F$$5 (Cth) 
section 40.5AD whereD if a corporate body is found guilty of the offence of failing to prevent 
foreign bribery of a public oJcialD the maximum Sne that can be imposed is F00D000 penalty 
units (amounting to AW88 million)D three times the value of the beneStD or F0 per cent of the 
annual turnover if the beneSt cannot be determined.

7erious offences canD in certain circumstancesD lead to the company being wound up 
pursuant to section ,6F of the Corporations Act 200F (Cth).  Pecuniary penalties in 
the Corporations Act 200F (Cth) or some serious criminal offences were increased for 
companies. –or criminal offences punishable by F0 years imprisonment or moreD companies 
can face the greater of ,5D000 penalty units (AWF,.'5 million)D three times the beneSt gainedD 
or loss avoided or up to F0 per cent of annual revenue turnover.

7imilarlyD corporate criminal offences can also lead to conSscation proceedings being 
brought by the Australian –ederal Police pursuant to the Proceeds of Crime Act 2002 (Cth).

Law stated - 3 July 2025

Sentencing regime
-hg aSsa heagffdSigBdeasem emiSmcarecSteayvraBCsSmessesR

The maximum penalty for an offence of corporate wrongdoing will be speciSed under a 
statutory offence provision and will set a Kguidepostj to indicate the ob9ective seriousness 
of the offence.

‘hile sentencing is a matter of 9udicial considerationD relevant matters for consideration on 
sentence are set out as a non- exhaustive list of factors under section F6A of the Crimes Act 
F$F, (Cth) for federal offences.

7ome of these include•

; the nature and circumstances of the offenceH
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; other offences that are re/uired or permitted to be taken into accountH

; whether the offence forms part of a course of criminal conductH

; the personal circumstances of any victimH

; any in9uryD loss or damage resulting from the offenceH

; the fact and timing of any guilty plea and whether this resulted in any beneSt to the 
communityD victim or witnessH

; any cooperation with law enforcementH or

; the deterrence effect of any sentence.

Comparable provisions exist under state and territory legislation.

Law stated - 3 July 2025

Future participation
-hg aGvesagmagGtSssSvmavyaErvmcGvSmcategmayvra heaBCsSmessOsayC Crea
fgr SiSfg SvmaSmafgr SiCdgranem CresavraSmGCs rSesR

Beyond reputational damage and its resulting business effectsD admissions of wrongdoing 
do not formally preclude a company from business operation. There can be licensing and 
dis/ualiScation implications.

This is demonstrated practically by A7ICqs ability to impose licensing conditions on a 
companyjs Snancial services licence and its power to revoke licences entirely. 7imilarlyD 
individuals can be dis/ualiSed from directing corporations following Sndings of corporate 
misconduct or a breach of directorsj duties.

Law stated - 3 July 2025

UPDATE AND TRENDS

;ey developments of the past year
Krea hereagmuaetercSmca remGsavrahv a vfSisa hg atguagyyei acvnermtem a
Smnes Scg SvmsaSmauvCra'CrSsGSi SvmaSma heayvreseegBdeayC CreR

Legislative reforms are signiScantly impacting on government investigations in Australia. 
Below are some key trends.

7tricter sanctions and defence export reform

On 24  March  202,D  the  Australian  government passed the  1efence  Trade  Controls 
Amendment 202,D which introduces three new criminal offences under the 1efence Trade 
Controls Act 20F2. The amendments brings in a more rigorous assessment processD 
especially for sensitive goods and technologies with potential military applications. –or 
instanceD the heightened focus on dual-use technologies 3 that isD those with civilian and 
potential military applications 3 are likely to trigger investigations into the potential misuse 
or unauthorised export of such items. 7imilarlyD businesses in the defence export sector will 
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be under scrutiny to ensure they obtain the necessary permits. The number of investigations 
targeting breaches of 1efence Trade Controls Act 20F2 is therefore likely to rise.

Increased focus on corporate accountability for foreign bribery

The recent enactment of the Crimes Legislation Amendment (Combatting –oreign Bribery) 
Bill 2028 (Cth) on ' March 202, introduces a signiScant shift. This law establishes a new 
offence for corporate bodies that fail to prevent foreign bribery. This highlights a growing 
emphasis on holding companies accountable for their employeesq actions and implementing 
anti-bribery compliance programmes.

The Attorney-General 1epartmentqs draft guidance on ade/uate procedures for preventing 
foreign bribery provides valuable insights for companies to navigate this evolving landscape.

Expansion of Anti-Money Laundering and Counter-Terrorist –inancing regime

On  2  May  202,D  the  Attorney-General  1epartment announced  the  second  stage  of 
consultation of the Tranche 2 reform to the Anti-Money Laundering and Counter-Terrorist 
–inancing  (AML:CT–)  lawsD  marking  a  signiScant  expansion  of  the  AML regulatory 
framework. This reform proposes designating lawyersD accountantsD trust and company 
service providersD real estate agents and dealers in precious metals as qreporting entitiesq 
under the AML:CT– regime.

This broader scope will re/uire these professions to implement measures to prevent and 
minimise money laundering and terrorist Snancing risks. Government investigations in these 
areas are likely to increase as authorities enforce these obligations.

Public consultation on proposed 7cams Code –ramework

On 80 November 2028D the Australian Treasury announced that the proposed 7cams Code 
–ramework (qframeworkq) was launching a public consultation to seek feedback on the the 
framework to strengthen its design and effectiveness. The consultation seeks feedback on 
areas such as•

; proposed obligations for regulated businessesH

; re/uirements to develop and maintain an anti-scam strategyH

; clear dispute resolution pathways for consumersH and

; the role of regulators in monitoring and enforcing the framework.

The authors gratefully acknowledge the contributions of Kartia ZappavignaDwho assisted 
with the chapter. 

Law stated - 3 July 2025
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