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Chapter 2 9

APAC Overview

Nyman Gibson Miralis
Phillip 
Salakas

Dennis 
Miralis

Kartia 
Zappavigna

Determining competence for investigation and 
prosecution

In the APAC region, there is a variety of systems for deciding 
which body will investigate and prosecute a matter, but there 
is a generally available path for business crime matters to be 
forwarded to specialised agencies.

Australia generally relies on its primary federal and state 
bodies, but specific agencies that are responsible for the 
administration of legislation in an area have general respon-
sibility to investigate; for example, the ATO for the investiga-
tion of tax crimes.  There are also joint-agency taskforces led 
by different regulators such as the Serious Financial Crime 
Taskforce, led by the ATO, aiming to identify and address the 
most serious and complex forms of financial crime.  Similarly, 
Hong Kong and Singapore rely on the Department of Justice 
and Attorney-General’s Chambers, respectively, for general 
criminal prosecution, and each have specific agencies for 
particular business crimes.

In India, specialised government agencies can assist the 
Central Bureau of Investigation by obtaining a State’s consent or 
direction from a higher court to investigate a crime in that State.

In Japan and Taiwan, each investigative authority can exer-
cise discretion to conduct investigations, which may some-
times be led by the appropriate specialist agency.

Civil and administrative enforcement

In Japan, South Korea and Taiwan, there is no current civil 
enforcement against business crimes.  However, the APAC 
jurisdictions reviewed generally have agencies to enforce 
civil and administrative penalties, such as revoking licences 
of business operators, or imposing surcharges and fines for 
such crimes.  For example, in Australia, both conviction and 
non-conviction-based proceeds of crime can be forfeited 
pursuant to the proceeds of crime legislations.

In Singapore, specific statutes, such as the Securities and 
Futures Act, provide the opportunity to pursue civil penal-
ties alongside criminal proceedings in certain circum-
stances, subject to the consent of the Attorney-General’s 
Chambers.  In Hong Kong, a dual civil and criminal regime is 
applied that enables the Securities and Futures Commission 
of Hong Kong to either bring a market misconduct case before 
the Market Misconduct Tribunal or initiate prosecutions in 
the criminal courts.

12 Introduction
The Asia-Pacific (‘APAC’) jurisdictions reviewed in this over-
view represent a cross-section of countries in the APAC region.  
These countries represent a balance between States that 
have established legal systems in the common law and civil 
law traditions.  The countries selected for review primarily 
include Australia, India, Japan, Singapore, South Korea and 
Taiwan.  Business crimes are, of course, not always geograph-
ically limited to one jurisdiction.  In fact, regarding offences 
involving money laundering, financing of terrorism, foreign 
bribery and corruption, intricate transactions frequently have 
ramifications across various jurisdictions, involving corpora-
tions or their directors, officers, or staff.

This overview will examine the established regulatory and 
law enforcement frameworks that govern business crimes 
in the APAC region, with a focus on the role of intergovern-
mental organisations and the increased trends of international 
cooperation.

22 Prosecuting Authorities and 
Enforcement

Prosecuting authorities

In the APAC jurisdictions reviewed, countries generally have 
a primary prosecution body/bodies, with specialised agencies 
investigating specific areas.

For example, Australia and India have a primary federal 
body to prosecute crimes, with specialised agencies for specific 
matters, such as the Australian Taxation Office (‘ATO’), the 
Australian Criminal Intelligence Commission (‘ACIC’) and the 
Securities and Exchange Board of India.  Australia has sepa-
rate state and territory prosecuting authorities.  In Singapore, 
the role of the Attorney-General encompasses serving as the 
state prosecutor, with the authority to delegate prosecutorial 
responsibilities to other appointed officers.

In Hong Kong, Japan, South Korea and Taiwan, there is no 
split between national and regional authorities.  However, 
these jurisdictions maintain a primary body of prosecution, 
for example, the Hong Kong Police Force and Department of 
Justice, the Public Prosecutors Office in Japan, the Supreme 
Prosecutors’ Office in South Korea and the District Prosecutors 
Offices in Taiwan.  Under each investigative body, there are 
relevant agencies or specialist units to investigate specific 
classifications of crime.
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unless they can demonstrate adequate procedures to prevent 
bribery.

Personal liability for managers, officers and directors

In Australia, Hong Kong and India, there is personal liability 
for company officers, with requirements in each jurisdiction 
that the officer must have contributed, planned or aided the 
company’s offence, or in some cases, the offence being due to 
the officer’s negligence.  In Australia and India, for a person 
to be criminally liable, the prosecution must also charge the 
company.  Personal liabilities may be pursued depending 
on the applicable status’ provisions, such as section 80 of 
the Corruption, Drug Trafficking and Other Serious Crimes 
(Confiscation of Benefits) Act in Singapore. 

There is liability for officers in Japan, South Korea and Taiwan 
in cases of joint liability provisions.  Japan also recognises ‘triple 
liability provisions’, extending the liabilities to a representative 
of the entity who employs the offender when said representa-
tive failed to take necessary measures to prevent a crime.

As regards preference for pursuing entity vs individual 
liability, the approaches in the APAC jurisdictions reviewed 
differ.  Australia does not prefer entity or personal liability, but 
considers prospects of conviction and public interest.  In India, 
usually both entity and person are pursued.  In Hong Kong and 
Japan, there is no written policy on whether to prosecute an 
entity or individual, and the decision is based on discretion 
depending on the seriousness of the crimes.  In Taiwan, natural 
persons are prioritised due to corporations only being charged 
when a natural person is under joint liability provisions.

Successor liability

In South Korea and Taiwan, successor liability can apply.  Hong 
Kong is similar, except only civil liabilities can apply.  In Japan, 
there has been no detailed legal discussion on the topic, but 
successor liability cannot be ruled out.  In India, it depends on 
the mode of merger; court-approved mergers only prescribe 
successor liability in specific circumstances.

In Australia, successor liability is not specifically recognised, 
and successor entities are generally structured to avoid expo-
sure to liability, except for the transfer of liabilities pursuant 
to a court order under section 413 of the Corporations Act 2001 
(Cth).

62 Statutes of Limitations
In all the APAC jurisdictions reviewed, save for Singapore, 
there are various limitations to enforcing or prosecuting crim-
inal offences.  These limitations are prescribed by statute and 
will generally depend on the type and amount of the statutory 
penalty. 

For example, in Australia and New Zealand, there are limi-
tations periods for the prosecution of summary offences.  
Similarly, in Hong Kong, where offences are triable in the 
Magistrates’ Courts, proceedings should be commenced 
within six months from the time of the offence. 

Regarding certain economic offences and business crimes, 
India and Australia prescribe a legislative framework where 
limitations may not apply.  In India, the Economic Offences 
(Inapplicability of Limitation) Act 1974 provides that the limi-
tation provisions in the Code of Criminal Procedure shall not 
apply in relation to various statutes, including those governing 
certain taxes. 

32 Courts and Juries
Most of the APAC jurisdictions reviewed do not have special-
ised criminal courts, although typically higher courts will 
hear crimes that are more serious.  In contrast, India and 
Taiwan have exclusive criminal courts with specialist divi-
sions dedicated to specific offences.

In India, Japan, Singapore and Taiwan, there is no jury 
system.  South Korea espouses a system similar to a jury, 
although the jury decision is not binding on courts.  The lay 
judge system adopted in Japan is only applicable to serious 
felonies, leaving most business crimes out of this system. 

In Australia, there is often, but not always, a right to jury.  
In certain circumstances, an accused may apply for a trial by 
judge only.  In Hong Kong, the right to jury is only available in 
the High Court.

42 Prosecuting Statutes and Inchoate 
Crimes
The APAC jurisdictions reviewed each have several separate 
statutes to deal with specific categories of business crimes.  
For example, Australia has the Corporations Act 2001 (Cth), 
Hong Kong has the Securities and Futures Ordinance, and 
Singapore has the Securities and Futures Act and Penal Code, 
dealing with crimes like securities fraud, accounting fraud 
and insider trading.  Further, the Political Donations Act in 
Singapore specifically deals with offences concerning foreign 
or anonymous donations, such as failure to report donations or 
furnishing false information. 

Japan and South Korea only punish inchoate crimes where 
it is specifically criminalised under relevant legislations, 
unlike in Australia, Hong Kong, Singapore and Taiwan, where 
persons can be held liable for inchoate crimes if acts taken are 
more than preparatory.

52 Entity, Personal and Successor Liability

Entity liability for criminal offences

The APAC jurisdictions reviewed generally prescribe entity 
liability for certain criminal offences but use different legal 
frameworks.

Japan, South Korea and Taiwan allow entity liability where 
specific provisions provide for joint liability, which attach 
liability to both corporations and the natural person who 
commits the offence. 

Hong Kong treats corporations as legal persons, which can 
be liable for crimes where physically possible.  India adopts a 
similar legal definition for corporations, save that most stat-
utes also cover criminal liability of corporations.

Australia has offences specifically prescribed to corpora-
tions.  Generally, an employee’s conduct will be imputed to the 
corporation where the corporation is seen to have permitted 
or tolerated the employee’s conduct.  In 2024, the Australian 
Parliament passed the Crimes Legislation Amendment 
(Combatting Foreign Bribery) Bill 2023, following two previ-
ously unsuccessful attempts.  The Bill aligns Australia’s regime 
of combatting corporate crime to that of the United Kingdom, 
which, among other things, creates a new ‘failure to prevent’ 
foreign bribery offence for body corporates and expands the 
current foreign bribery offence by extending the category 
of public officials and the scope of conduct that it applies to.  
These measures are intended to hold companies accountable 
for the actions of their employees, contractors and agents, 
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18 of UNTOC, States agree to provide assistance and coopera-
tion on the taking of evidence, the tracing of proceeds of crime, 
and the enforcement of foreign confiscation orders in other 
territories.  In addition, some national law enforcement agen-
cies of the APAC jurisdictions reviewed may work closely with 
the International Criminal Police Organization in combatting 
serious transnational crimes. 

82 Gathering Information from a Company
Law enforcement authorities in the APAC jurisdictions 
reviewed have a range of investigative tools and powers that 
facilitate the gathering of information when investigating 
business crimes.  Generally, these include powers to conduct 
searches and seize materials where a properly executed 
warrant has been issued by a relevant authority. 

Document gathering

Besides courts issuing search warrants, some APAC juris-
dictions allow for certain authorities to issue notices, which 
compel companies or individuals to produce documents or 
provide information to the authority. 

In Australia, this power is provided to governmental agencies, 
such as the Australian Transaction Reports and Analysis Centre 
(‘AUSTRAC’), ASIC, the Australian Competition and Consumer 
Commission, the ATO and the ACIC.  The Australian Federal 
Police can also execute a search warrant if granted by the court. 

In Hong Kong and Singapore, certain authorities empowered 
by relevant legislation may issue a written order to require the 
company to produce or give access to documents or informa-
tion that the relevant authorities consider necessary and desir-
able for their investigations.  The general criteria for this are a 
reasonable suspicion that an offence has been committed, or 
that the recipient of the notice is in possession of such infor-
mation or documents. 

In all the APAC jurisdictions reviewed, save for Japan, Korea 
and Taiwan, legal professional privilege or attorney-client priv-
ilege expressly exists in legislation or common law to protect 
confidential communications between a client and a lawyer.

All the APAC jurisdictions reviewed have in force relevant 
legislation governing personal data protection and privacy.  
Generally speaking, corporations or entities are not, in principle, 
permitted to transfer personal data to a third party without the 
data subject’s consent.  A general exception to this principle is 
where the collection of personal data is necessary for any reason 
authorised under the respective laws of each jurisdiction. 

For example, in Singapore, under the Personal Data 
Protection Act 2012 (No. 26 of 2012) (‘PDPA’), such collection is 
permissible if necessary for any investigation or proceedings, 
and if it is reasonable to expect that seeking the individual’s 
consent would compromise the availability or accuracy of the 
personal data (paragraph 1(e), Second Schedule, PDPA). 

In Australia, India and Korea, there are currently no blocking 
statutes or domestic laws that may impede cross-border 
disclosure.  However, in August 2023, the Parliament of India 
passed the Digital Personal Data Protection Act 2023.  The act 
has not yet come into effect and the accompanying Digital 
Personal Data Protection Rules 2025 have only just been 
released for public consultation.  The new act includes provi-
sions that, amongst other developments, govern the terms 
and conditions for cross-border transfers of personal data, 
imposing stricter restrictions on cross-border data transfers 
and requiring compliance with government rules.

Similarly, in Australia, under the Crimes Act 1914 (Cth), 
no limitations period applies for prosecution of offences by 
companies against a law of the Commonwealth where the 
maximum penalty exceeds A$49,500. 

In Australia, Hong Kong and Singapore, a charge of conspiracy 
to commit a serious offence is not subject to a limitations 
period.  For offences of a continuing nature, typically countries 
that do prescribe limitations periods, including India, Japan 
and Taiwan, calculate the limitations period as commencing 
from the time the final act constituting an offence occurs. 

In Australia and Hong Kong, the limitations period cannot be 
tolled.  However, in India, Japan and Korea, there may be limited 
circumstances under which the limitations period is tolled; 
for instance, where the offender is absent from the State and 
purposely avoiding or concealing themselves from prosecution.

72 Initiation of Investigations – Domestic 
and Extraterritorial
In all the APAC jurisdictions reviewed, laws on extraterri-
torial jurisdiction are in place that apply to nationals of the 
State, primarily where the crime committed is classified as 
one of a serious nature.  This means that States will gener-
ally have extraterritorial jurisdiction over nationals for crimes 
committed in a foreign country.

In Japan, territorial reach is extended to persons who are 
considered aliens or non-nationals of the State who have 
committed an offence against a Japanese national, outside the 
territory of Japan.  Under article 3-2 of the Penal Code of Japan, 
the territorial reach is exclusive to the commission of a limited 
number of offences, such as homicide and kidnapping.

All APAC jurisdictions reviewed are signatories to the 
United Nations Convention against Transnational Organised 
Crime and the Protocols Thereto (‘UNTOC’), which stipulates, 
under article 4(2) thereof, that the parties shall not undertake 
in the territory of another State the exercise of jurisdiction and 
performance of functions that are reserved exclusively for the 
authorities of that other country by its domestic law.  Such 
enforcement activities against transnational crimes therefore 
require international cooperation and are expressly encour-
aged under article 18 of UNTOC on the provision of Mutual 
Legal Assistance between States.

In all the APAC jurisdictions reviewed, government author-
ities typically commence an investigation upon receipt of a 
complaint where there is a reasonable suspicion of any form of 
crime or misconduct. 

Investigations may also be commenced where there have 
been reports from other administrative organs.  For example, 
Hong Kong’s Securities and Futures Commission monitors 
the stock market through its Market Surveillance System, for 
the purposes of identifying any irregular and unusual market 
activities that may require investigation.  Similarly, the 
Australian Securities and Investments Commission (‘ASIC’) 
and the ATO are empowered to investigate corporate miscon-
duct relating to their specific mandates.

Cooperation with foreign enforcement authorities

All the APAC jurisdictions reviewed have executed agreements 
to facilitate Mutual Legal Assistance and cooperation with 
foreign countries regarding criminal matters. 

Various bilateral and multilateral international treaties also 
facilitate the provision of cooperation in international assis-
tance for criminal matters, which most countries in the broader 
APAC region have signed.  For example, under articles 13 and 
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and South Korea, there is a process of deferred prosecution.  
In Japan, the process involves the prosecutor entering into an 
agreement with a suspect or a defendant, that may include 
a corporate entity, with the consent of his or her attorney, 
under which the prosecutor agrees to drop or reduce criminal 
charges, or provide favourable treatment only when the suspect 
or defendant cooperates in the investigation against other indi-
viduals or companies with respect to certain types of crimes.

In Singapore, deferred prosecution agreements are only 
available to companies, and not individuals. 

In all the APAC jurisdictions reviewed, save for Singapore, 
that espouse deferred prosecution agreements, there is no 
requirement to seek judicial approval for enforcement.

Further, a defendant can be subjected to civil penalties 
or remedies.  However, civil penalties or remedies cannot be 
used as a substitute for the criminal disposition.  A key remedy 
available across jurisdictions for civil wrongdoing is damages.

102 Burden of Proof
In all the APAC jurisdictions reviewed, the prosecution or the 
government bears the burden of proof for each element of an 
offence to the standard of ‘beyond reasonable doubt’ in crim-
inal matters. 

In Australia, Hong Kong and Singapore, the defendant bears 
the burden of proving any affirmative defences to the standard 
of a ‘balance of probabilities’.  In India, the defendant bears the 
burden of proving any affirmative defences to the standard 
of a ‘preponderance of probabilities’.  In Japan and Korea, if a 
defendant asserts affirmative defences, the public prosecutor 
or the government bears the burden of proving the non-exist-
ence of such defences. 

In Taiwan, the law remains silent on whether the defendant 
has the burden of proof with respect to his or her affirma-
tive defences, although, in practice, he or she may request the 
criminal court to investigate and consider evidence in support 
of any affirmative defences. 

In Australia, in a prosecution for a federal indictable offence 
in a superior court, the jury is the arbiter of fact and deter-
mines whether a legal burden has been discharged.  If a federal 
indictable offence proceeds summarily in a Magistrates’ Court, 
then the presiding Magistrate is the arbiter of fact.  The same 
applies for state/territory offences unless there is a provision 
for a superior court trial by a judge alone, in which case the 
superior court trial judge is the arbiter of fact.

In Hong Kong, the Magistrate or judge are arbiters of both 
fact and law in the Magistrates’ Court and the District Court, 
whereas the jury is the arbiter of fact, and the judge is the 
arbiter of law, in the High Court.

In India, Japan, Korea, Singapore and Taiwan, the judge, or 
the panel of judges and lay judges in certain cases, is the arbiter 
of fact and determines whether the burden of proof is satisfied.

112 Conspiracy / Aiding and Abetting
In all the APAC jurisdictions reviewed, a person who conspires 
with or assists another to commit a business crime can be 
criminally liable. 

For example, in Australia, under the Criminal Code Act 1995 
(Cth), a person who conspires with another person to commit 
a Commonwealth offence is deemed guilty of conspiracy to 
commit that offence.  They face the same penalties as if they 
had committed the actual substantive offence.  To be found 
guilty: they must have entered into an agreement with one or 
more other persons; the parties to the agreement must have 
intended that an offence be committed; and at least one party 

Questioning of individuals

In all the APAC jurisdictions reviewed, save for Japan and Korea, 
there are relevant investigative agencies that have compulsory 
examination powers.  These powers enable the relevant inves-
tigative agencies to compel an individual, whether on behalf 
of a company or otherwise, to submit to questioning.  For 
example, provisions of the Taxation Administration Act 1953 
(‘TAA 53’) empower the ATO to conduct compulsory exami-
nations of individuals and corporations for the purposes of 
administering tax laws. 

Interviews conducted under compulsory powers typi-
cally take place at the offices of the government authorities 
concerned. 

In other jurisdictions, the government cannot compel an 
employee, officer, or director of a company to submit to ques-
tioning, unless they are under arrest or detention.

Regarding the compulsion of third parties, in Hong Kong 
and Korea, those who are not arrested cannot be compelled to 
attend interviews for questioning.  However, other powers, as 
mentioned in the first paragraph of this section, may be exer-
cised to compel third parties to provide information. 

In India, Japan and Singapore, there is no right to be repre-
sented during questioning.  In some instances, the right arises 
depending on the capacity in which the interview is under-
taken.  In Taiwan, witnesses are not entitled to be accompa-
nied by legal representatives upon questioning. 

The right to silence of an accused individual is embedded in 
the criminal justice systems of Australia, Hong Kong, India, 
Japan and South Korea.

92 Initiation of Prosecutions / Deferred 
Prosecution / Civil Dispositions

Initiation of criminal cases

In all the APAC jurisdictions reviewed, procedural laws exist 
to address the manner in which criminal cases are initiated. 

In Australia, Hong Kong, India and Singapore, criminal cases 
are typically initiated by an arrest or a summons to attend 
court.  The relevant prosecuting authority would lay charges 
against the defendant. 

In Japan and Korea, criminal proceedings are initiated by 
filing an indictment with a criminal court. 

The existence of set prosecution guidelines across the APAC 
jurisdictions varies.  In Australia, publicly available prosecu-
tion policies exist to guide most aspects of the prosecution 
procedure, including the decision to lay a charge and formu-
late the offence.  The overarching consideration in this deci-
sion-making process is whether there is public interest to pros-
ecute and whether there is a reasonable prospect of conviction. 

In Japan, Korea and Singapore, there are no set guidelines 
published, though various matters are considered in the exer-
cise of the prosecutor’s discretion to lay a charge, including the 
public interest and likelihood of conviction.

In Hong Kong, the Prosecution Code prescribes two key 
requisites for the bringing of a charge: the sufficiency of 
evidence; and the public interest.  Various factors are consid-
ered in weighing public interest, including, but not limited to, 
the seriousness, nature and circumstance of the offence, and 
the offender’s age, criminal history, etc. 

Deferred prosecution and civil penalties/remedies

In all the APAC jurisdictions reviewed, save for Australia, India 
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Japan and Taiwan rely on codified legislation.  The extent of 
leniency or discount applicable as to the penalties varies for 
different offences.  In contrast, Korea does not have any system 
or procedure in place for leniency in the context of voluntary 
disclosure of financial criminal conduct. 

Besides voluntary disclosure, recent years have seen the 
development of mechanisms in providing protection for 
whistleblowers.  For example, in 2019, the Treasury Laws 
Amendment (Enhancing Whistleblower Protections) Act 2019 
was enacted in Australia, broadening the scope of people being 
subject to protection for corporate crimes.  In addition, since 1 
January 2020, Australian public companies, large proprietary 
companies and trustees of registrable superannuation enti-
ties are required to establish a whistleblower policy as per Part 
9.4AAA Protection For Whistleblowers of the Corporations 
Act 2001.  ASIC has further published RG 270 Whistleblower 
Policies as a guidance and good practice tips on establishing 
and implementing a whistleblower policy and programme.  
The guidance outlines the necessary elements that a whis-
tleblower policy must incorporate in accordance with legal 
requirements.  Additionally, it offers practical recommenda-
tions and suggestions to help companies establish and sustain 
policies that are customised to their specific operations. 

In March 2023, ASIC published a report to help entities in 
Australia improve their arrangements for handling whistle-
blower disclosures, and ensure they are effective and encourage 
people to speak up.  The report was part of an ongoing drive 
by ASIC to sample and review whistleblower policies imple-
mented by entities in Australia.  Following an examination of 
102 whistleblower polices at various organisations in Australia, 
in which ASIC identified scalable good practices to share with 
other firms.  The value of whistleblowing to ASIC’s ability to 
meet its enforcement mandate is evidenced by the statistics 
it has reported (https://asic.gov.au/about-asic/news-centre/
speeches/whistleblower-policies-and-the-compliance-gap).  In 
FY 2018/19 (prior to the protections commencing), ASIC report-
edly received 278 whistleblower reports.  That rose to 644 
reports in FY 2019/20 and 817 in FY 2020/21.

Across most of the APAC jurisdictions reviewed, the extent 
of cooperation and determination on leniency are often 
assessed on a discretionary basis without definitive criteria.  
For example, in Hong Kong, reduced sanctions will be deter-
mined on a case-by-case basis by different authorities, while in 
Australia, the Commonwealth Director of Public Prosecutions 
has the ultimate power to decide and may consider the views 
and recommendations of relevant authorities. 

For certain types of business crimes, the formula of penalty 
reduction is made more specific in the statute.  For example, in 
Japan, the Antimonopoly Act stipulates a leniency programme, 
detailing the percentage of penalty reduction, which is subject 
to the final determination of the Japan Fair Trade Commission.

152 Plea Bargaining
In general, a defendant is allowed to negotiate with the pros-
ecution to a guilty plea in most of the APAC jurisdictions 
reviewed.  No specific criteria have been carved out for busi-
ness crimes.  Rather, the general principles under the criminal 
law of each country are applied. 

Matters including terms of sentences, reduction of charges 
and amount of compensation to the victims are commonly 
negotiated.  In Australia, agreements on sentencing between the 
defendant and prosecution are unenforceable or non-binding 
upon a sentencing court.  In Singapore, while no specific guide-
line is in place, the Attorney-General’s Chambers may take the 
relevant considerations, such as the nature and severity of the 

to the agreement must have committed an overt act pursuant 
to the agreement. 

In Hong Kong and Japan, a person is subject to criminal 
liability if that person induces another person to commit a 
crime. 

122 Common Defences
In all the APAC jurisdictions reviewed, it is a defence to a crim-
inal charge that the defendant lacked the requisite intent to 
commit the offence.  Generally, the prosecution or the govern-
ment bears the burden of proof with respect to intent to the 
standard of ‘beyond reasonable doubt’ in criminal matters.

In some of the APAC jurisdictions reviewed, such as 
Australia, India, Japan and Taiwan, if the requisite state of 
mind for an offence is not intent, but knowledge, recklessness 
or negligence, then the prosecution or the government gener-
ally does not need to prove intent.

In all the APAC jurisdictions reviewed, it is generally not a 
defence to a criminal charge that the defendant was ignorant 
of the law, i.e., that they did not know that their conduct was 
unlawful, unless it is otherwise recognised and allowed by 
law.  On the other hand, it is a commonly recognised defence 
to a criminal charge that the defendant was ignorant of the 
facts, i.e., that they did not know that they had engaged in 
conduct that they knew was unlawful, unless this defence is 
explicitly excluded. 

For example, in India, sections 76 and 79 of the Indian 
Penal Code provide for a mistake of fact as an exception and 
a complete defence to a criminal charge.  To successfully 
employ this defence, the defendant must show that the act was 
due to ignorance of fact and done in good faith.  This entails 
exercising reasonable care and caution in performing the act.  
Please see section 10 above regarding the burden of proof.

132 Voluntary Disclosure Obligations
In Australia, Hong Kong, Japan, Korea and Taiwan, as a general 
rule, individuals or entities are not obligated to report a crime 
to the government, subject to various exceptions in these 
jurisdictions for public or government officials and certain 
indictable offences, for example, money laundering, drug traf-
ficking and terrorism.  Sometimes, additional reporting obli-
gations can be imposed on relevant individuals and corpo-
rations operating businesses in certain industries, such as 
financial services.

However, in India and Singapore, there is a positive obli-
gation on a person or entity to report a crime to the police, 
meaning that a person who is legally bound to give infor-
mation of an offence but intentionally omits to do so may be 
punished with an imprisonment term of up to six months, or 
a fine, or both.

Whether a person or entity receives leniency or ‘credit’ in 
exchange for voluntary disclosure is discussed in the following 
section.

142 Cooperation Provisions / Leniency
In general, all of the APAC jurisdictions reviewed exhibit 
similar approaches towards voluntary disclosure of crim-
inal conduct.  Australia, Hong Kong and Singapore have simi-
larly considered voluntary disclosure as a powerful miti-
gating factor with policies and programmes guiding the 
relevant law enforcement agencies or investigating authori-
ties.  To encourage self-reporting, immunity may be granted in 
extraordinary circumstances. 

https://asic.gov.au/about-asic/news-centre/speeches/whistleblower-policies-and-the-compliance-gap
https://asic.gov.au/about-asic/news-centre/speeches/whistleblower-policies-and-the-compliance-gap
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In Australia, an appeal may still be dismissed if the appel-
late court, in its contemplation, cannot find any substantial 
miscarriage of justice in the previous sentencing.  In Hong 
Kong, however, an appeal against a conviction must be allowed 
if any of the legislative elements for an appeal are satisfied.

A wide range of remedies are available in the appellate 
court of the APAC jurisdictions reviewed, including an order 
for retrial, reversing the findings and quashing the decision of 
conviction, and entering a verdict of acquittal.

182 Recent Developments

APEC Anti-Corruption and Transparency Experts 
Working Group

The ACTWG (Anti-Corruption and Transparency Working 
Group) met in Peru in February 2024 to formulate its Strategic 
Plan for 2023–2026.  Its main tasks are to coordinate the 
implementation of anti-corruption commitments and trans-
parency standards, facilitate the United Nations Convention 
against Corruption, and promote private sector and civil 
society involvement in anti-corruption efforts.  Additionally, 
it focuses on developing training and technical assistance, 
enhancing cooperation with other institutions, and sharing 
best practices among anti-corruption experts.

Anti-money laundering/anti-terrorism financing (‘AML/
CTF’)

The past year has seen a number of jurisdictions revise and 
update their AML/CTF regulation to keep pace with the evolving 
nature of the threat, with a particular focus on the preva-
lence of new technology to facilitate money laundering and the 
increased globalisation of financial networks.  China is revising 
its anti-money laundering law to enhance its crackdown on 
financial crimes, including cryptocurrency-related risks. 

The draft revision, under review by the National People’s 
Congress, aims to align with international standards and 
close loopholes by expanding scrutiny to digital assets and 
non-financial institutions.  This move comes ahead of China’s 
fifth review by the Financial Action Task Force (‘FATF’) in 
2025.  The updated law will require financial institutions to 
strengthen internal controls and due diligence, with a new 
body monitoring large and suspicious transactions.

Starting 1 July 2026, AUSTRAC will require Tranche 2 enti-
ties to register and comply with AML/CTF obligations, thereby 
expanding the regime to include real estate professionals, 
lawyers, accountants and other service providers, with excep-
tions for certain legal and in-house services.  The ongoing 
rollout of Tranche 2 reforms remains a key focus for lawmakers 
and regulators in Australia, as they work to align the coun-
try’s AML/CTF regime with FATF standards.  For the first time, 
Tranche 2 services and entities will come under AUSTRAC’s 
regulation, with approximately 90,000 new reporting entities 
expected to be added under the reforms. 

Furthermore, on May 2025, AUSTRAC released a second round 
of public consultation concerning the Second Exposure Draft 
AML/CTF Rules (‘ED2 Rules’).  The ED2 Rules focus on reporting 
groups, customer due diligence, correspondent banking and the 
travel rule, which mandates including payer and payee informa-
tion in transfers.  They also cover reports on cross-border move-
ments, compliance reporting and the disclosure of AUSTRAC 
information to foreign counterparts. 

Additionally, the updated rules introduce new reporting 
requirements for suspicious matter reports and threshold 

offence and public policy, into account.  Further, self-reporting 
and cooperation can be raised as mitigating factors in the 
course of plea-bargaining discussions. 

For business crimes, governments tend to create a separate 
programme or system to provide clarity on the plea-bargaining 
process and benefits available for the participants pursuant to 
policies and guidelines without the involvement of the court. 

Unlike the majority of the APAC jurisdictions reviewed, in 
Taiwan, the agreement reached during the plea-bargaining 
process is endorsed by the court and the sentence shall be kept 
within the scope of such an agreement.  Indian courts play a more 
active role in the plea-bargaining process by setting require-
ments for filing of an application for plea bargaining, examining 
the defendant, considering the evidence and directing the pros-
ecutions to reach a mutually acceptable settlement.

162 Elements of a Corporate Sentence
In general, courts in most of the APAC jurisdictions have wide 
discretion in sentencing, legislative frameworks specifying 
the range of penalties, and mitigating or aggravating factors 
for the sentencing judge to consider.

In South Korea and Taiwan, no specific legislations or 
regulations are available for sentencing judges to consider.  
Taiwanese judges are mindful to consider existing judgments 
and precedents in their internal database when making a 
determination.  Korean judges follow sentencing guidelines 
published by the Supreme Court of Korea.

Sentencing principles are similarly applicable to both indi-
viduals and corporations.  Penalties that can be laid against a 
corporation are usually pecuniary in nature, such as fines or 
confiscations of the company assets.  Notwithstanding, courts 
are asked to consider all relevant factors in decision-making.  
In jurisdictions such as Australia and Singapore, there is legis-
lation or regulations that provide guidance for the calculation 
of fines or other monetary penalties that could be imposed. 

172 Appeals
Appeals are generally allowable for both the defendant and 
prosecution if there are reasonable grounds.  Generally, in 
most of the APAC jurisdictions reviewed, a defendant has fewer 
restrictions surrounding an appeal against a guilty judgment 
in comparison to a prosecutor’s appeal against an acquittal.

In Hong Kong, an appeal is not available for the prosecu-
tion against a non-guilty verdict.  However, the ‘case stated’ 
approach is adopted if there is an error of law or jurisdictional 
issues.  In contrast, any non-guilty judgment is appealable by 
the prosecutor in Japan. 

Appealable rights and procedures in terms of criminal 
sentencing vary from country to country.  Generally, rights to 
appeal against a sentence are available in most of the APAC juris-
dictions reviewed for both prosecutors and defendants.  The 
approach adopted in Taiwan is quite unique in that a sentencing 
procedure is combined with a fact-finding procedure.

Standards for review and court remedies

Although the threshold for an appeal is generally low in the 
sense that an appeal can be filed as long as reasonable grounds 
are stated, whether an appeal is allowable is a matter for the 
court to determine. 

Most of the APAC jurisdictions reviewed only accept an 
appeal for error of law.  Appeal judges are bound by legislative 
frameworks or practice guidelines in considering whether an 
appeal should be allowed. 
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‘Casinos and related high-cash-volume businesses have long 
been used for underground banking and money laundering, 
but the rise of underregulated online gambling platforms and 
crypto exchanges has transformed the landscape’, said Jeremy 
Douglas, UNODC Regional Representative for Southeast Asia 
and the Pacific.

The report highlights the convergence of online gambling, 
cyber fraud, money laundering and human trafficking, all 
driven by technology and increasingly sophisticated opera-
tions.  This creates a multifaceted threat, with the gap between 
organised crime and enforcement authorities widening 
rapidly.  If not addressed swiftly, this evolving landscape will 
have serious consequences for Southeast Asia and beyond, as 
organised crime continues to innovate, professionalise and 
consolidate its operations.

Transparency International Corruption Perceptions 
Index (‘CPI’)

Australia has improved its position in Transparency 
International’s annual CPI, achieving a score of 77 out of 100.  
The score places Australia back in the top 10 countries for the 
first time since 2016.  This marks a recovery from an all-time 
low of 73 and 18th place in the 2021 CPI.  However, the result is 
still below the peak of 85/100 achieved in 2012.

Transparency International Australia’s CEO Clancy Moore 
has stated in a 15 February 2025 press release, that: ‘The 
evidence is clear.  The government’s positive integrity reforms 
show Australia is turning the corner in the fight against 
corruption.  But the risk to our democracy remains.’  ‘This 
includes $70 million in ‘dark money’ flowing to the major 
parties last year, hundreds of paid lobbyists backed by big 
money influencing MPs behind closed doors, whistleblowers 
being silenced, and mis and dis-information spreading like 
wildfire.’  ‘Australia can once again be a global leader in the 
fight against corruption if our federal political leaders get big 
money out of politics, properly protect whistleblowers, and 
end secret company ownership.’

However, Transparency International’s 2024 CPI highlights 
that governments across the APAC region are still falling short 
in meeting their anti-corruption commitments.  After years of 
stagnation, the region’s average score has slipped by one point 
to 44.

Transparency International have urged governments 
around the world to monitor their spending of climate-
related aid, which has seen a shift in the APAC region’s overall 
ranking with the organisation.  For example, as reported by 
Transparency international in the February 2025 press release 
CPI 2024 for Asia Pacific: Leaders Failing to Stop Corruption 
Amid an Escalating Climate Crisis (https://transparency.org.au/
leaders-failing-to-stop-corruption-amid-escalating-climate-
crisis):  ‘To withstand the impacts of climate change, countries 
across this highly vulnerable region must improve their 
disaster preparedness systems.  It is essential these include 
support for the most vulnerable.  The global community has 
committed to providing funds for countries in need to do 
so – though what has been allocated so far is insufficient.  
Corruption, however, thwarts the effective use of this money.’

transaction reports.  The rules further revise the enrolment 
process for reporting entities and update the registration and 
decision-making processes for remittance service providers and 
virtual asset service providers. 

ASIC has followed the lead of the legislature with a land-
mark case against Crown Australia.  The Federal Court of 
Australia has sanctioned a settlement between AUSTRAC 
and Crown Melbourne and Crown Perth, leading to a A$450 
million penalty for violations of the Anti-Money Laundering 
and Counter-Terrorism Financing Act.  This case is note-
worthy for reporting entities, underscoring the importance of 
thorough risk assessments and substantial Board and senior 
management oversight in AML/CTF programmes.

Economic sanctions

In 2023, Australia and other key jurisdictions strengthened 
their Russia sanctions programmes, and this trend is expected 
to continue in 2024, with potential new sanctions in response 
to the Israel-Palestine conflict.  The Australian Sanctions 
Office (‘ASO’) released general guidance on sanctions compli-
ance frameworks in 2023, but further regulatory guidance 
is needed in 2024 due to complex, overlapping sanctions 
regimes.  Although publicly disclosed enforcement activity in 
Australia was low in 2023, increased collaboration between 
the ASO and AUSTRAC may change this in 2024.

In July 2024, the International Court of Justice delivered a 
non-binding advisory opinion addressing the legal implica-
tions of Israel’s actions in the occupied Palestinian territo-
ries.  Just five days after the ruling, the Australian government 
imposed Magnitsky-style sanctions on seven Israeli individ-
uals and one organisation, citing their involvement in ‘settler 
violence’.

On 10 June 2025, Australia’s Foreign Minister, the Honourable 
Penny Wong, together with her counterparts from Canada, 
New Zealand, Norway and the United Kingdom, announced 
sanctions targeting far-right Israeli figures Itamar Ben-Gvir 
and Bezalel Smotrich.  These sanctions were imposed in 
response to their role in inciting violence against Palestinians 
in the West Bank.  The measures, which were officially imple-
mented the following day, included Magnitsky-style sanctions 
for gross human rights violations and abuses.

A significant challenge for companies in sanctions compli-
ance has been the lack of clear legislative, regulatory and judi-
cial guidance on how Australian and foreign sanctions laws 
should be interpreted and applied.  Looking ahead in Australia, 
the Federal Court case of Alumina and Bauxite Company Ltd 
and Rusal Limited v Queensland Alumina Ltd (Rusal) is pending 
judgment. 

This case will determine whether Rusal is subject to sanc-
tions due to the involvement of two oligarchs with inter-
ests in the company and the ban on exporting alumina and 
aluminium ores to Russia.  The outcome of this case is expected 
to clarify the level of control needed to trigger sanctions risk 
for partially owned companies and provide broader guidance 
on sanctions application.

Southeast Asia is facing unprecedented challenges as trans-
national organised crime groups continue to innovate and 
expand their illicit revenue streams, according to a new report 
by the United Nations Office on Drugs and Crime (‘UNODC’).

https://transparency.org.au/leaders-failing-to-stop-corruption-amid-escalating-climate-crisis
https://transparency.org.au/leaders-failing-to-stop-corruption-amid-escalating-climate-crisis
https://transparency.org.au/leaders-failing-to-stop-corruption-amid-escalating-climate-crisis
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